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CRIMINAL ORGANISATIONS CONTROL BILL 2011 
Consideration in Detail 

Resumed from 20 March. 

Clause 177: Evidence Act 1906 amended — 
Debate was adjourned after the clause had been partly considered. 

Mr J.R. QUIGLEY: I acknowledge the presence of the Attorney General’s adviser at the ministerial table and 
take this opportunity to join with the Attorney General in thanking Mr Mitchell for the work he has done in 
filling in in the Solicitor-General’s position since the retirement of Mr Meadows, QC. I also take this opportunity 
to both congratulate Mr Donaldson, SC, on his appointment as the Solicitor-General for Western Australia and 
commend the government on having made that selection and that appointment. Although it is unusual and unique 
in Western Australia for a Solicitor-General to retain the right to private practice on a negotiated reduced 
remuneration, it is not unique in Australia. I understand the same situation applies in Queensland, where the 
Bligh Labor government appointed that state’s Solicitor-General with the same right to retain limited private 
practice. Of course, this arrangement enables the government to attract counsel of the highest calibre with wide 
private experience without them having to give up all the intellectual stimulus they get from some limited private 
work, which therefore attracts a greater field of candidates. Therefore, whilst it is unique in Western Australia, it 
is certainly not unique in Australia, and we commend the government on the appointment and once again extend 
our congratulations to Mr Donaldson, SC, on his appointment. That might be a little wide of the mark in 
considering clause 177 of the bill before the chamber, and I thank the chamber for its indulgence in letting me 
make those few remarks. 

Turning to clause 177 of the Criminal Organisations Control Bill, I have a question about clause 177(2). This 
deals with protected witnesses, as I understand it. Usually in a protected witness situation it is fairly clear and 
straightforward that the witness is the victim of a sexual offence or a child sexual offence, and those matters are 
patently evident before the court. I want to query one of the triggers for protection in this particular case. In 
clause 177(2)—for the purposes at least of amending section 106A of the Evidence Act—one of the triggers or 
one of the tripping criteria for a criminal organisation offence is that the offence is alleged to have been 
committed, as the proposed amendment reads — 

(a) by a person who, at the time of the commission of the alleged offence, is alleged to have been 
a member of a criminal organisation;  

That then brings into play, as I understand it, the protected witness scenario, but it does not require any proof that 
the accused is in fact a member of a criminal organisation. I am not sure what is required here—whether it be an 
averment in the indictment that the person is a member of a criminal organisation, or an assertion from the bar 
table by the prosecutor that the court has before it an accused who, it will be alleged during the trial, is a member 
of a criminal organisation. It has some consequence for the accused in that protections will then come into play 
for witnesses. I wonder whether the Attorney General could clarify that issue for us.  
Mr C.C. Porter: Perhaps you could just specify what you say flows from the fact of there being an allegation 
under proposed paragraph (a) of the definition of “criminal organisation offence” in clause 177(2)? 
Mr J.R. QUIGLEY: That it is a criminal offence. 
The SPEAKER: Member for Mindarie, just so we observe appropriate practice in this place, I am going to ask 
you to sit down. Thank you for your clarification. I will ask the Attorney General to respond. 
Mr C.C. PORTER: Just so that we understand what we are speaking about, the member is saying that proposed 
paragraph (a) of the definition of “criminal organisation offence” in clause 177(2) triggers certain things. That 
definition includes a person who, at the time of the commission of the offence, is alleged to have been a member 
of a criminal organisation. What are the consequences of that that the member is pointing to? 
Mr J.R. QUIGLEY: It is not so much the consequences. As I understand it, this brings into play, does it not, the 
protections contained in section 106G of the Evidence Act? 

Mr C.C. Porter: Yes; that is correct. 
Mr J.R. QUIGLEY: Before those protections that are afforded to a witness under section 106G of the Evidence 
Act come into play, it is just the bare allegation. 
Mr C.C. Porter: It is; otherwise, you would not get the protections as a protected witness until after the trial, 
which is somewhat superfluous. 
Mr J.R. QUIGLEY: There could be some trial of that issue. Juries take it very seriously when a witness is not 
even before the court but is in a video room. Is it just an assertion that this is a criminal organisation offence? 
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Mr C.C. PORTER: I think that is a fair point. Something penetrates the mind of a juror when they know that 
they are in a trial with a protected witness. That I accept. However, it is also the case that other categories of 
protected witnesses receive that protection without there being a voir dire or a trial of the issues that precedes 
that. There is simply the fact of the allegation and the nature of the trial and the protection flows. That is how 
section 106G has worked in other circumstances. I take the member’s point, but I am not sure that it would be 
terribly practical to have a trial of the issues, which really is a trial of the major issue—that is, whether or not the 
person committed an offence as a member of a criminal organisation. It is a balancing act, and the balance has 
been struck in favour of ensuring the protection of the witness from the very commencement of the trial. 
Mr J.R. QUIGLEY: But, with respect, in an allegation of a sexual offence against a child, the indictment would 
specify that it is the sexual penetration of a child under the age of 16 years and the protections would kick in. In 
this case, it is not so much the offence that reveals the thing; it is the allegation that the person is a member of a 
criminal organisation. We know from the definition what a member is; it is someone who holds out to be, 
purports to be or by repute is. It seems to be a lower bar here than in the other offences. 

Mr C.C. PORTER: Perhaps it is a moderately lower bar insofar as I would agree with the member that the 
indictment may not carry with it the particulars of the charge being apropos a person who is alleged to be a 
member of a criminal organisation. I am not sure that that is significantly different from an indictment that 
alleges that someone has committed a child sex offence. There is some difference, but I would not see it as a 
terribly significant difference. I would accept that it does lower the bar slightly but not overly. 
Mr J.R. QUIGLEY: In relation to a child sex offence, it is apparent on the face of the indictment presented that 
section 106G will come into play, because it is pleaded that it is the penetration of a child under the age of 16. If 
there is an allegation of a serious drug offence, for example, would the prosecutor just stand up and say, “I will 
be alleging that he is a member of a criminal organisation and therefore section 106G applies”? 
Mr C.C. PORTER: I think that is how the procedure would work because there is nothing structurally that 
requires that allegation to be particularised on the indictment. If a prosecutor wished to have witness A, B or C 
under the provisions of section 106G, they would have to argue why that is the case. At some point in time 
before the judge, either at a voir dire or a pre-trial hearing, the prosecutor would have to say that part of the 
allegations are that the person committed the offence while a member of a criminal organisation and thereby the 
prosecutor wished the protections to be enlivened pursuant to section 106G of the Evidence Act and clause 177 
of the Criminal Organisations Control Bill. The allegation certainly will have to be made, although I take the 
member’s point that it is not particularised on the indictment. The disclosure regime may cover that problem. 

Mr J.R. QUIGLEY: It may cover that problem or make that apparent, but I take the Attorney General’s point. 
That is why I say that there might be a trial of an issue. It might be at a directions hearing, seeking a direction 
that certain witnesses give evidence in protected circumstances. 
Mr C.C. PORTER: The court will have to be satisfied of the application for protected witness status. Generally 
speaking, that occurs before the commencement of the trial. 

Mr J.R. Quigley: Because arrangements have to be made. 

Mr C.C. PORTER: Indeed. It would be very unusual for that to occur on the day of, or very shortly before, the 
trial. If the member is noting that it would be appropriate for the defence to receive forewarning, the defence 
would receive that as a matter of course, but I agree that it is not particularised on the indictment. 

Mr J.R. QUIGLEY: That applies to the criteria in paragraph (b) of the definition of “criminal organisation 
offence” in clause 177(2) as well, does it not, because an offence is charged but the prosecution might want to 
say during the course of the trial that it was at the direction of? 
Mr C.C. Porter: Yes. 

Mr J.R. QUIGLEY: He does not even have to say that within the trial. If it is a serious drug offence, it does not 
have to be pleaded, nor be an element of the offence, that it was at the direction of. 

Mr C.C. PORTER: No; that is correct. This is seeking to give the protections of section 106G to witnesses in 
future trials, which protection does not necessarily exist at the moment. The member is quite right. It may be a 
drugs trial, a conspiracy trial or a murder trial, but the basis upon which it could be argued that the protection 
should be afforded to a given witness is that something in the evidence at the trial is to the effect that the person 
is a member of a criminal organisation or acted and committed the offence at the direction of the criminal 
organisation. The court will have to be satisfied that, in the making of the application for protection, one or either 
of those things can be shown. 

Mr J.R. QUIGLEY: That is what I raised at the start of my comments. There might have to be a trial of an 
issue, but that might be at a directions hearing rather than a voir dire, to say that arrangements have to be made 
for a protected witness because it will be alleged. 
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Mr C.C. Porter: But an application has to be made for the protected witness status, so that is where I think it 
would logically occur. 

Clause put and passed. 
Clauses 178 to 180 put and passed. 
Clause 181: Sentencing Act 1995 amended — 
Mr J.R. QUIGLEY: This is where the legislation might really have its teeth, more so than the control orders. 

Mr C.C. Porter: There is some bite in this clause of the bill, yes. 
Mr J.R. QUIGLEY: This clause deals with the mandatory sentencing of offenders who commit offences in 
certain circumstances involving criminal organisations. My concern with clause 181 is that it inserts new 
sections 9A, 9B, 9C and 9D into the Sentencing Act. It has bite; it has grave consequences for a person convicted 
in these circumstances. Proposed section 9D(2) reads in part — 

For the purposes of subsection (1), if, at the time of the commission of the offence, the offender was a 
member of a declared criminal organisation — 

That would have to be proved as a fact to the satisfaction of the court. 
Mr C.C. Porter: Yes.  
Mr J.R. QUIGLEY: That would not be necessarily an element of the offence charged because it could be a 
serious drug offence. The question then would be whether a person was a member of a declared criminal 
organisation.  
Mr C.C. Porter: It would not be an element of the offence charged. But for the elevated sentencing 
consequences to flow, it would need to be proved.  
Mr J.R. QUIGLEY: Would it need to be proved beyond a reasonable doubt?  
Mr C.C. Porter: Yes.  

Mr J.R. QUIGLEY: From my understanding of the law, that is right, in aggravating circumstances in the 
sentencing —  
Mr C.C. Porter: For the purpose of Hansard, I agree, yes.  

Mr J.R. QUIGLEY: The proposed subsection goes on to say that if the person is a member of a declared 
criminal organisation, not just a criminal organisation, a presumption runs. Just by being a member of a declared 
criminal organisation, it is presumed the offence was committed by the offender in all the circumstances referred 
to in proposed section 9D(1)(b)(i) and (ii), without the prosecution having to show which of those circumstances 
actually applies. It states in proposed subsection (2)(b) — 

that presumption is rebutted only if the offender shows that the offence was not committed in any of 
those circumstances.  

Mr C.C. Porter: Yes. 

Mr J.R. QUIGLEY: Is it the Attorney General’s intention that mere proof of membership of a declared criminal 
organisation will result in the elevated sentencing unless the offender can prove otherwise?  
Mr C.C. Porter: Yes.  

Mr J.R. QUIGLEY: It will be on the balance of probability that the offence was not at the direction of or in 
association with. Have I got that right?  

Mr C.C. Porter: That’s correct, yes. 

Mr J.R. QUIGLEY: Then we go on through the mandatory minimums. I have already spoken of these in my 
contribution to the second reading debate. Whilst we are opposed to mandatory minimums, when any group of 
people seek to say, “We are tougher than the community; we are the one per centers who are the anarchists”, that 
is an exception. I do not want that coming back on the opposition in future with the question: “Well didn’t you 
vote for it?” But there is one concern in relation to proposed section 9D(4), which reads in part — 

if the statutory penalty for the offence is or includes a period of imprisonment, a term of imprisonment 
of not less than 2 years (even if the maximum penalty for the offence is otherwise less than 2 years’… 

Because a person is unable to rebut a presumption, it does not imply a mandatory minimum, it increases — 

The SPEAKER: Member for Mindarie, I cannot allow you to continue unless — 
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Mr B.S. WYATT: I have been listening intently to the member for Mindarie and I would like him to continue 
with his very prescient observations.  

Mr J.R. QUIGLEY: This sort of crosses another public policy area in a way, does it not? The government is not 
seeking to just propose a mandatory minimum term; it is in fact increasing the maximum.  

Mr C.C. Porter: That is right, and making it mandatory.  

Mr J.R. QUIGLEY: Yes. It will apply even to an offence that would not attract imprisonment. It could be a 
traffic offence. On what basis does the government say it is warranted, even when, for example, a first offence of 
careless or dangerous driving does not carry a term of imprisonment, but the driver is told to drive faster and 
faster by a person in the organisation? I cannot see the justification for saying, “The Parliament does not even 
contemplate imprisonment but because you are a member of the organisation and this was done in association.” 
We are nearly at the end. As the Attorney will appreciate, this is about the last proposed section I want to raise. 
These people could be riding in a motorcycle pack and be considered to be dangerous, and because they are in 
association with one or more people and are charged with dangerous driving, a proper interpretation could be 
that they have to receive an imprisonment of two years just for dangerous driving.  

Mr C.C. Porter: I think it is dangerous driving causing bodily harm. I have some answers for the member.  

Mr J.R. QUIGLEY: Thank you; I think it comes in the schedule as well.  

Mr C.C. PORTER: Indeed. There is no doubt that the member being experienced and learned in these matters 
has picked up that one of the key operative provisions of this bill is what we are now discussing. We as a 
government gave a great deal of thought in the process of drafting this bill and developing the Western 
Australian model as a response to the problem we have identified. Some of the thinking in broad terms, member, 
is that getting a declaration against a criminal organisation or that an organisation is a criminal organisation will 
be far from a simple process. I think the bar has been set appropriately high by this legislation and in the other 
jurisdictions, and layering onto that the prospects of appeal and High Court appeal. This is necessarily a slow, 
cumbersome and cautious process. As a government, we were concerned to achieve the outcome that if a 
declaration can be achieved in front of a persona designata, real consequences will flow from that. The 
consequences flow largely in two ways, one from the control orders and one from the abridgement to people’s 
otherwise free rights to associate. I think that will be of some significant assistance. Certainly, the advice we 
have had from police is that that has proved to be a key tool in trying to disrupt the activities of organised 
criminal networks. However, for the law enforcement gain from that very necessarily cumbersome and cautious 
process, we considered that it would be better to look at other ways in which to make a declaration of an 
organisation being a criminal organisation count and to give the legislation teeth. One of those ways was, as the 
member for Mindarie quite rightly identified, that this is a proposed section that could, if an organisation were 
declared a criminal organisation, indeed devastate the operations of that organisation.  
Mr J.R. Quigley: More so than the control order.  

Mr C.C. PORTER: I would argue so, yes. I would argue that if criminal organisations were having their 
lawyers look over this document and asked where this is really going to bite in terms of their present operations, 
the lawyers would be putting a big red circle around this and saying, “This will cause you as an organisation 
some difficulties.” The elevated penalties, of course, are stipulated in two ways—in 9D(3) which refers to those 
specific, quite serious offences, and as the member for Mindarie pointed out in 9D(4)(a) where it notes — 

if the statutory penalty for the offence is or includes a period of imprisonment, a term of imprisonment 
of not less than 2 years (even if the maximum penalty for the offence is otherwise less than 2 years’ 
imprisonment); 

There are two points; first of all, obviously, as the member for Mindarie pointed out, this is a presumption but a 
rebuttable presumption. For either of the more serious offences encompassed in proposed subsection (3)(a), (b) 
and (c) or the less serious offences encompassed by (4)(a), if, for instance, a member of a declared criminal 
organisation committed an act of domestic violence against their partner, the presumption would be that that was 
done for the benefit or direction of a declared criminal organisation or association.  

Mr J.R. Quigley: Does that include an act of domestic violence?  

Mr C.C. PORTER: Potentially, yes, because that is one of the scheduled offences.  

Mr J.R. Quigley: I wonder how that works.  

Mr C.C. PORTER: The point is that presumption is rebuttable. We would certainly expect, if an organisation 
was declared and a member of that organisation persisted in their membership and in criminal offending, even of 
the type of domestic violence, the elevated penalty would apply, but the presumption is rebuttable. We would 
assume that if that person had assaulted their partner without any direction from or connection to a criminal 
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organisation, they would seek to rebut that presumption in court. No doubt that is a firm provision. The 
presumption is, of course, rebuttable and it applies to all of the offences that have been scheduled.  
That takes me to the member’s second point. In effect, the member is asking why we would have a mandatory 
elevated penalty.  

Mr J.R. Quigley: Or why even a mandatory penalty when Parliament has not considered imprisonment.  
Mr C.C. PORTER: The answer, first of all, is that it is not for all offences, so the dangerous driving impliciter 
would not be an offence. 
Mr J.R. Quigley: I made a mistake.  
Mr C.C. PORTER: That is okay, but it raises the point that what we have chosen, after going through this 
process with the police and looking at the criminal records of persons who are known to be involved in criminal 
organisations — 

The SPEAKER: Thank you, Attorney General. 

Mr J.R. QUIGLEY: I am very, very interested in what the Attorney is saying.  

Mr C.C. PORTER: I thank the member for his indulgence.  

We went through a process with WA Police that essentially involved looking at the records of notorious 
figures—there are a large number of them—who are known to be members of criminal organisations. We went 
through all of the criminal records to get a sense, as best as that type of analysis can, of the types of offences that 
are habitually committed by members of bikie gangs. The list in schedule 1A, at page 137 of the bill, represents 
the end point of that process. The point is that much of the very serious offending of criminal organisations, 
which is well hidden and harder to uncover and requires greater police resources and intensity to uncover and is 
aided is assisted by a broader run of lower-grade offending. We have chosen the offences and put them into the 
schedule. Some of those offences, as they presently appear, carry penalties, either not of imprisonment or of 
imprisonment of less than two years. I will give the member the example of simple assault, which, from 
recollection, has a penalty of 18 months’ imprisonment. If we believe, as we are informed by police through their 
history of investigation and their criminal intelligence, that the way these groups are able to maintain criminal 
enterprises is through muscle, fear and extortion that comes with the notoriety of violence, then simple assault is 
the stock in trade of these organisations. We took the view that if the effort had been made by the state pursuant 
to legislation, and that had been resistant to High Court appeal, to get an organisation declared criminal, we 
would want to particularly target and punish the low level of offending that forms the buttress for serious 
offending. Therefore, offences on the list before us include simple assault, bribery of public officers, corruption, 
impersonating public officers, judicial corruption, threatening jurors, perjury, threats, fabricating and destruction 
of evidence and corruption of witnesses. I do not have to hand right now the existing maximum penalties for all 
of those offences, but some would be over two years’ imprisonment and a few would be under. We have tried to 
identify the offences that are the stock in trade, the criminal bread and butter of these organisations, and we are 
saying to members of these organisations: if your organisation has been declared in a laborious, cautious, layered 
process and you persist in being a member, and do not divorce yourselves from the organisation, and, as a third 
run, you persist in committing criminal offences, which we know, based on our interface with police, have been 
traditionally associated with that criminal organisation, you are running a very high risk that you will spend 
significantly more time in jail, having committed that offence, than is the case with any other member of the 
public. We thought about it in great detail. We coordinated with police. It is very firm legislation. If it is passed, 
it will no doubt—these provisions particularly—cause enormous difficulties for bikie gangs, because a person 
convicted of a simple assault will no longer receive a fine. If an organisation has been declared a criminal 
organisation and people persist in being members and they commit a simple assault in any circumstance, but we 
generally know those things often underpin the notoriety and aggressive fabric of these organisations, they will 
spend two years in jail. We would think that will be a serious disincentive for people to remain members of 
declared criminal organisations.  

Mr J.R. QUIGLEY: All of this turns upon the crux point of the offender being part of or in association with a 
declared criminal organisation.  
Mr C.C. Porter: That is right, yes.  

Mr J.R. QUIGLEY: Fittingly, I suppose, this comes at the end of this consideration in detail but takes us back 
to the beginning at which time the Attorney said, cautiously, that the declaration is being made by persona 
designata. The Attorney could equally have said the declaration was made by a Supreme Court judge sitting in 
the Supreme Court but not exercising curial jurisdiction.  

Mr C.C. Porter: Or by a member of the executive—there are other models.  
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Mr J.R. QUIGLEY: In Western Australia, leaving aside for the moment retired judges and looking at what the 
legislation permits, it is by a Supreme Court judge making the declaration, but the Attorney would say, “bracket, 
persona designata,” and I will come to that later in the third reading debate.  

Mr C.C. Porter: I agree, but we must also keep in mind that when a person is to be charged for an offence that 
appears in schedule 1A, it will be before an ordinary court in the ordinary run of events, and the prosecution will 
have to show that they are a member of the previously declared criminal organisation.  

Mr J.R. QUIGLEY: Yes, but one of the elements that triggers the elevated circumstance is the declaration that 
has been signed off persona designata, on the balance of probabilities, by a Supreme Court judge—perhaps. I 
will be returning to this in the third reading debate and would value the Attorney’s considered thoughts 
overnight. Yesterday, when I raised this very proposition in relation to proposed section 221E—namely, that this 
was unique and that an element of an indictable offence can be proved by the tendering of the certificate signed 
off on the balance of probabilities—the Attorney said that this was not unique and cited examples where the 
executive, by signature, could declare a fishing zone et cetera. That did not really meet the point, with respect, 
because a fishing minister signing off on such a zone could not possibly impugn the institutional integrity of the 
court before which the matter is tried, and I am sure the High Court would agree with me. However, in this 
situation, in sentencing—I will get away from proposed section 221E and I will return to this tomorrow—a 
Supreme Court judge might hear an application for declaration, and in the process of hearing the application for 
declaration can make his determination on submissions presented to him. It does not have to be the rules of 
evidence; he can make his determination on materials that are categorised as police intelligence and received in 
camera. I ask the Attorney General to consider this proposition: the Supreme Court judge hearing the application 
for a declaration says in his ruling, which must be published by the Commissioner of Police and the reasons 
partially redacted by him because he cannot publish police intelligence, that having heard submissions from the 
prosecutor and having heard or received police intelligence in camera, he cannot be satisfied beyond reasonable 
doubt that this is a criminal organisation. 

Mr C.J. TALLENTIRE: I am keen to hear more from the member for Mindarie. 

Mr J.R. QUIGLEY: The judge says in his reasons, which are published and put on the internet by the 
Commissioner of Police, that at the end of the day he is not satisfied beyond reasonable doubt that this 
organisation is a criminal organisation, and he cannot be, based on the material he has received; nonetheless, 
having taken into account the police intelligence and submissions made by counsel, on balance he is satisfied 
and therefore he will make the declaration. That is a Supreme Court judge doing that. His decision is published 
on the internet; that is, he is not satisfied beyond reasonable doubt, but because he satisfied on the balance of 
probabilities, he will make the declaration. The sentencer, with a convicted person before him or her, and before 
the court, then receives a declaration, and cannot be blind to the fact that his learned brother or sister—his 
learned colleague—has said that this declaration is not beyond reasonable doubt and that it is made on the 
balance of probabilities. He or she receives the declaration as a circumstance of aggravation beyond a reasonable 
doubt. I submit that that has the capacity to injure the institutional integrity of the very court. 
Mr C.C. PORTER: This is probably a debate that we can have at the third reading stage, but I understand the 
point that the member makes. 

Mr J.R. Quigley: I want to raise it now before the third reading stage. 

Mr C.C. PORTER: I will be well prepared! 

Mr J.R. Quigley: Swapping submissions as it were! 

Mr C.C. PORTER: I am not sure that talking about the fact of an organisation having been declared in the 
context of seeking a control order or a trial for one of the criminal offences, which we have nominated as an 
element of the offence, is precisely right. It is a fact in issue that has been predetermined by prior mechanism, in 
this case — 
Mr J.R. Quigley: Sorry, if I could just interject: for proposed section 221E it would be an element of the 
offence, wouldn’t it, because it is facilitating a criminal organisation? 

Mr C.C. PORTER: The existence of a criminal organisation is a fact in issue. In any event, I think this is the 
Thomas v Mowbray situation; it is probably something I will respond to at the third reading. 
Mr J.R. Quigley: It’s the what situation? 
Mr C.C. PORTER: It is the situation in Thomas v Mowbray that we have here. The other example that I will 
speak about in the third reading stage is that the commonwealth government defines the term “terrorist 
organisation” as follows — 

“terrorist organisation means: 
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(a) an organisation that is directly or indirectly engaged in, preparing, planning, assisting in or 
fostering the doing of a terrorist act (whether or not a terrorist act occurs); or 
(b) an organisation that is specified by the regulations for the purposes of this paragraph (see 
subsections (2), (3) and (4)).” 

To explain very briefly, the commonwealth government can by regulation declare this or that organisation a 
terrorist organisation. 
Mr J.R. Quigley: Not a problem; the state government by regulation can declare an organisation a criminal 
organisation. 
Mr C.C. PORTER: Yes. 
Mr J.R. Quigley: But my concern is having a specific Supreme Court judge do it. 
Mr C.C. PORTER: But it is more complicated than that, because it is not just what is declared and who 
declares it, it is that in the context of what flows or potentially flows from the declaration—this is the point that I 
think we were differing on in the second reading stage—there is an impasse between the nature and method of 
declaration stage 1, and stage 2: what a court is required to decide having accepted at declaration, for example a 
control order. The interface between those two things is what is pivotal in this case. In the South Australian 
legislation the Attorney General largely does what is done with respect to regulating the terrorist organisation at 
the commonwealth level. South Australia was, albeit through this quasi-judicial fashion, declaring an 
organisation to be a criminal organisation, and then a court was required to determine the membership of that 
organisation. The interface of those two things in the Totani case was seen to mean that the second stage, which 
was the determination by a court as to whether a person was a member of a criminal organisation tainted the 
operation of the court. When the commonwealth, by regulation, determines an organisation a terrorist 
organisation, certain things flow from that: offences such as knowingly being a member of the terrorist 
organisation; recruiting or training members; or being funded by, or providing funds to, such an organisation. 
That has withstood constitutional challenge and it is the mix and interface of the two stages of the process. We 
would say that the mix and interface in this case is the one that has been suggested in the Wainohu case as being 
acceptable. No doubt I will elaborate on that view in the third reading stage. 

Mr J.R. QUIGLEY: I do not think that I can usefully take this matter any further in consideration in detail and 
perhaps only a little bit further in the third reading stage. It is not that the opposition is opposed to the principles 
in this bill, but the opposition’s concern is that it sees the extra stretch and reach of this legislation move beyond 
what was considered in and what could be derived from Wainohu. I have no further comments on that clause. 

Clause put and passed. 
Clause 182 put and passed. 
Title put and passed. 
 


